IN THE BRIGHTON COUNTY COURT

Claim No: CN024098 (consolidated



with Claims CN024099 & CN024284)

AND IN THE MATTER OF AN ARBITRATION PURSUANT TO THE ARBITRATION ACT 1996 AND AN ARBITRATION AGREEMENT MADE ON 17 JANUARY 2005

B E T W E E N :

CLEEVE MILL ESTATES LIMITED (Claim No: CN024099) (1)

(suing as CLEEVE MILL ESTATE LIMITED in Claim No: CN024098)

CME ASSOCIATES (a firm) (Claim No: CN024284 (2)



Claimants
-and-

TREVOR PARKER (1)

ANTHONY KYBETT (2)

JACKIE PAINTER (3)

BRENDA HINTON (4)

Being sued in their own capacity and in the capacity of all other trustees of

FISHERSGATE COMMUNITY ASSOCIATION



Defendants

FORM OF PRELIMINARY AWARD

1.
I find that the contract was in writing between in CME Estates Limited (formerly CME Associates Limited) (“Estates”) and FCA – the Project Management Agreement of 31 March 1998 (p 522).

2.
I find that under the Contract, Estates appointed themselves to act in part as building contractors under an oral contract, acting as Project Manager on behalf  of FCA.  That contract provided for payment on a quantum meruit and contained by implication, inter alia implied terms usual in such a contract as to quality of workmanship and materials.  That contract did not allow for employment of sub-contractors by Estates as main contractors.

3.
I find that Estates, prior to May 2001, were in breach of both contracts in the manner set out in my written Award, with the consequences as to loss and damage suffered by the FCA therein referred to.

4.
I find that, after May 2001, Estates continued to act under both contracts and that the Partnership CME Associates (Associates), if it existed, was employed by Estates to carry out the Project Management functions under the Project Management Agreement, alternatively was joined with but not a sub-contractor to Estates in respect of such functions, but in any event became and remains liable jointly and severally with Estates for breaches of contract and as Project Manager after that date.

5.
Both Estates and (if in existence) Associates were and are liable after May 2001 for breaches of contract as under para 3 above.

6.
In the absence of any Final Award or further argument, the Defendants’ costs of this Preliminary Award should be paid by Estates and/or Associates.

7.
My proposed order should be that Estates and/or Associates and/or the estate of any deceased Partner therein should at their cost complete the Project to the reasonable joint satisfaction of the surveyors already appointed and that, unless otherwise agreed, should do so within three months of this Award and that any final assessment of damages and any further issues, including any accounts or enquiries necessary therefore should be postponed pending such completion.

8.
I therefore direct that, unless a further Agreement in writing for the entire disposal of this Arbitration and of all disputes and issues between the parties arising out of the construction project here in issue is signed and lodged with the Arbitrator and the Court by 4 pm on 14 September 2007, the parties shall fix and notify the Arbitrator of a hearing for Further Directions to dispose of this Arbitration, to include any argument arising out of issues referred to in the Preliminary Award as requiring or permitting the same.  


Time estimate 2 hours, venue to be in Sussex, Dates to avoid to include the period 30 September 2007 – 14 October 2007 inclusive.

9.
Any such hearing is to be attended by all the named parties in person, whether represented or not, to include Mr Duncan Attwill and any other Director and/or Partner of either Claimant.

[image: image1.jpg]



PAGE  
2

